Reports 871

Judicial foresight in the Hawaii Judiciary

Sohail Inayatullah

This report describes the process and the products of the 1991 Hawaii Judicial
Foresight Congress, heid in Honolulu, Hawaii, 68 January 1991." The report aims
both to contribute to the dialogue on how to have an appropriate futures
conference and to present futures thinking on the US courts.

The 1991 Judicial Foresight Congress was
funded through an appropriation of the
15th Hawaii Legislature and cosponsored
by the American Judicature Society. It
drew over 275 participants from Bench,
Bar and community. The purpose of the
Congress was to anticipate the changing
judicial needs of the public and the legal
system by exploring Hawaii's social, po-
litical and economic environment and its
impact upon state courts, and then to
respond to these forecasts through the
creation of new visions and structures
for the Hawaii Judiciary.

The Congress was a natural out-
growth of nearly 20 years of futures
research activities conducted by the Ha-
waii Judiciary. The 1972 Hawaii Citizen's
Congress on the Administration of Jus-
tice attempted to examine the legal
problems of the coming decades. Be-
sides inviting futurists such as Alvin
Toffler and James Dator, study groups
developed recommendations for the
courts. In the late 1970s a problem-solv-
ing approach to planning was deve-
loped. But management conferences us-
ing this result merely restated the pre-
sent—instead of visions of court futures
or the creation of alternative dispute
resolution forums, problems such as the
lack of parking for personnel dominated
conference agendas.

Dissatisfaction with this approach
led to comprehensive planning and the

Sohail Inayatullah served as a consultant to
The Judiciary, State of Hawaii, PO Box 2560,
Honolulu, Hl 96804, USA. The views of this
report do not necessarily represent the
views of the Hawaii Judiciary. Proceedings of
the 1991 Hawaii judicial Foresight Congress
are available from this address.

FUTURES October 1991

articulation of fundamental dimensions
(ways of configuring the courts) and
missions. From this planning framework,
a futures research project emerged.?
Housed in the Office of Planning,
futures interns meeting with attorneys
and administrators researched long-
range, high-impact, low-probability iss-
ues such as the rights of robots, senten-
cing in the context of natural brain
drugs, the secession of Hawaii, and the
governance implications of a runaway
Constitutional Convention.

An institutional shift within the
courts moved research from the long
range to the quantitative trend level.
Trends examined the future of attorneys,
the future of the family, the future of
specific regions in Hawaii and the impli-
cations of rapid caseload expansion on
the courts. Would there be enough
resources? Would the courts collapse if
public approval or caseload continued to
increase?

Emerging issues and trends were
eventually published in the Judiciary
review, Justice Horizons. In addition,
the review summarized future-oriented
issues from the literature. These ranged
from issues that made problematic the
notion of ‘crime’, ‘judging’, to issues
that presented law from cross-cultural
perspectives. Recent issues have fo-
cused on essays dealing with the social
construction of law and crime, legal
implications of genetic engineering ad-
vances, the future of mediation, as well
as on virtual reality and its impact on
incarceration and judging.

None the less, even with these vari-
ous projects the futures programme
failed to involve judges in the futures
process, failed to include the larger legal
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community and public, failed to trans-
late futures research from the social
science discourse to the legal discourse
and, in general, failed to become an
efficacious information source for ad-
ministrative and judicial policy shaping.
Foresight activities remained largely re-
search-orientated, although on occasion
successful strategic planning meetings
for the Judiciary as a whole and for
specific courts were held.

In 1989, however, perceiving the
need to keep the courts responsive to
the changing judicial needs of the
public, the Chief Justice proposed that
Hawaii convene a Foresight Congress
with the mission of generating new
visions and ideas about the role and
structure of the courts. Congress partici-
pants were to include members of the
Bench, Bar and public so as to encour-
age much needed interaction between
Bar and Bench and so as to include
community input into the planning and
policy creation process in the courts.
This Congress remedied many of the
failed links of futures research and judi-
cial policy making.

Legitimacy

The legitimacy of convening a Foresight
Congress was greatly aided by the May
1990 San Antonio Congress on the
Future and Courts, funded by the State
Justice Institute. This conference, spon-
sored by the well regarded institution,
the American Judicature Society and
funded by the State Justice Institute,
invited chief justices, court administra-
tors, law professors and futurists to a
five-day meeting on the future of law
and the courts. That a conservative na-
tional organization took designing the
future so seriously made it easier for the
Hawaii Judiciary management to con-
vince sceptical judges and justices to
hold in abeyance viewpoints such as:
‘we already have so many conferences
and immediate problems: why a confer-
ence on the future?’

Without a mandate from the Chief
Justice and without the national confer-
ence, institutional legitimacy would have
been severely lacking. When a planning
committee composed of judges, attor-
neys, administrators and futurists was

formed, the Chief Justice continuously
reminded the Committee that this was to
be a conference on the future (like the
San Antonio conference) not a restate-
ment of the past or of the present (as
with the routine annual Hawaii judicial
conferences). This commitment to the
future allowed organizers to move be-
yond problem solving and design a con-
ference with a high level of conceptual
risk, with few familiar conceptual anch-
ors. It also allowed organizers to invite
speakers with controversial views of the
future.

This is not to say there was no
conflict between organizers in planning
meetings. As might be expected, there
were disagreements over the appropri-
ate time horizon, the balance between
the practical and the ideal, the balance
between structure and free time, and the
role of youth delegates in participating
in the Congress. In addition, attempts to
make the conference truly cross-cultural
instead of cosmetic gender and ethnic
participation were raised. However,
given the problems associated with not
only inviting speakers from traditional
cultures but convening a conference
organized around alternative cultural
frames of reference proved to be too
risky and difficult to manage.

Conference design

While the mission of the Hawaii Judicial
Congress was to anticipate future
changes and respond to these changes,
the conference was not predictive or
empiricist in its epistemological orienta-
tion. The goal was not to conclude with a
list of predictions of the next 10-30
years. Rather, the more important goal
was to use the future to think and
reshape the present. The conference
attempted to take participants to distant
future places and times and return them
to the present so that strategies for
transformation could be developed.
Moreover, the conference intended not
merely to end in a series of exhortations
on what the future should be like nor
merely to restate the present. The con-
ference design thus attempted to move
away from the empiricist-predictive
mode of futures studies to the critical-
post-structural view in which the cate-
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gories which give us the present are
made problematic.? Sessions on the his-
tory of the courts too were framed not to
invoke nostalgia but to use the past to
help understand how a particular ‘pre-
sent’ came to be and how different
futures might come to pass.

Organizers designed both plenary
and small group sessions so that partici-
pants would both receive expert input
and produce their own expert output.
The plenary sessions had the following
focus:

e the future of US Courts;

e the future from the Hawaii Court’s
view;

® science, technology and environ-
ment;

® culture, demographics and appropri-
ate dispute resolution mechanisms;
and

® world economy and Hawaii’s role in
the pacific.

These sessions featured local, national
and international speakers.

Plenary sessions

Speeches on the theme of ‘The future of
the American courts’ focused on court
futures derived from changes in biolo-
gical, genetic and computer technolo-
gies. The social implications for these
technologies were also developed.
Whether the courts become divided into
private high-tech courts for the rich and
public underfunded low-tech courts for
the poor was a question articulated.
More than the future of technology, this
session focused on the centrality of the
public in creating the future of the
courts. Some argued that the courts
need to become more consumer- and
public-education-oriented. They must
continuously respond to the changing
needs of the public. But can the courts
become future-oriented instead of pre-
cedent-oriented, given the conservative
nature of the Judiciary? In addition,
while a strong public-oriented mediation
movement is creating a new future for
state courts, some research shows that
Americans want blame to be assigned,
not conflicts to be resolved.

Speeches on the ‘The future from
the Hawaii Court’s view’ developed a
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range of perspectives. It was argued that
courts, especially the family courts,
should first of all be caring and compas-
sionate. A survey of Hawaii judges was
also presented in which respondents
favoured increased judicial leadership
and increased use of mediation. There
were mixed feelings as to the desirability
of the present adversarial legal system.
Future directions for reforming the legal
system were also articulated. It was
argued that there should be improved
access to the courts, certain types of
disputes should be diverted to other
forums, and lawyers should better un-
derstand and help clients.

Speeches from the ‘Science, techno-
logy and environment’ session focused
on the magnitude of changes ahead.
Genetic engineering and artificial pro-
creation promise significantly to in-
crease the court’s caseload as well as the
complexity of future cases. The decline
of the quality of the planet’s environ-
ment and the increased popularity of the
environmental movement suggest new
laws that may be conducive to special-
ized courts. In addition, increased belief
in alternative epistemological, specific-
ally non-material views could transform
the nature of trials and conflict resolu-
tion. Finally, there was a discussion of
the failure of prisons to create a better,
more cohesive society. Perhaps it is time
that a new model of crime and punish-
ment be developed; one that is tied to
larger social goals and theory instead of
immediate needs and issues.

The plenary session on ‘Culture,
demographics and appropriate dispute
resolution mechanisms’ focused on the
dramatically changing ethnic mix of the
USA. A key question was: ‘should the
legal system find ways to incorporate
alternative dispute resolution forums
from other cultures?’ It was also asked,
‘should there be a multi-door and multi-
culture courthouse?’ A video represent-
ing the conflict styles of Hawaiian, Fili-
pino, Korean and Samoan groups was
presented. Commentary from represen-
tatives in these communities was also
presented. Some argued that their cul-
ture is vastly different from American
legal culture and both need to learn
from each other, while others argued
that their culture will easily be able to
adapt to the litigious American culture.
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In a related matter, it was forecasted that
an ageing population would lead to
increased white collar crimes.

The final plenary session focused on
the world economy and Hawaii.
Changes in the world economy have
been especially dramatic recently. The
keynote speaker predicted that the geo-
political world of the future will no
longer be bipolar or unipolar; instead,
there will be many superpowers with
their own exclusive areas of hegemony.
The strong possibility for an economic
depression was also discussed. The
panel discussion on Hawaii’s economy
indicated that this could translate into
increases in Pacific-based litigation and
in international law. Hawaii could play
an important role in creating specialized
courts and international non-judicial
conflict resolution systems. Among the
key concepts that Hawaii should use to
create this future is aloha.

The concluding Community Re-
sponse Panel featured distinguished
community representatives. They com-
mented on the previous three days,
sharing their thoughts on what was lack-
ing and what directions the courts
should pursue in their planning efforts.
This last panel increased the conference
legitimacy as community representatives
were given an opportunity publicly to
critique the Congress and the courts.
They fulfilled their task of raising the
voice of the community’s conscience.

Small group sessions

Along with plenary sessions, small group
meetings (10-15 participants per group)
were held each day and were structured
to produce a concrete list of recommen-
dations as to desirable changes in the
Judiciary and the legal system.

Small group sessions were run by
facilitators and recorders. To train them
a half-day preconference was held in
which thay were familiarized with the
futures discourse. This session led to an
important change in the conference de-
sign. The small group session for the first
day was designed to lead participants
out of the present by focusing on 10
predictions of the future. However, in-
stead of discussing implications, facilita-
tors and recorders argued over the pos-
sibility of the occurrence of such events.

Long-range events such as sea level rise
or cheap cold fusion were dismissed.
Organizers then rephrased these predic-
tions as ‘possible future events’ and
asked participants to focus on the poten-
tial impact of the event on the legal
system, holding in abeyance the likeli-
hood of the event.

The following possible future events
were put forth for discussion (each small
group received five):4

® By 2005, machine intelligence has sur-
passed human intelligence.

® In 2009, commercial cold fusion is
marketed, including ‘table-top’ fusion
power generators.

® By 2004, the average level of the
oceans has risen by three metres. The
ozone layer has declined by one-half.

® By 2010, the entire human genetic
code is deciphered and humans gain
the right to a genetically defect-free
baby.

® By 2000, federal court jurisdiction is
severely restricted (because of fund-
ing shortages, among other reasons)
leading state courts dramatically to
increase their jurisdiction.

® By 2000, law practice becomes regu-
lated by a central agency responsible
for setting and standardizing fees.

® [n 1995, a global economic depression
begins, lasting a decade.

® By 2015, Northern California is separ-
ated and becomes a place where
different native American peoples
may establish sovereign states.

® In 2010 Pyongyang becomes the cap-
ital of the Federated States of Eastasia
(which includes the present nations of
Japan, the Koreas, all the Chinas and
Mongolia) and Bonn becomes the
capital of a United States of Europe
(which extends from Finland on the
north, Greece on the south, the UK to
the west, and Russia to the east).

® |n 2007, the participants of five major
transnational computer network com-
munities declare themselves citizens
of the networks. The networks then
issue them passports, collect taxes
from them, and offer them various
social benefits, including education
and medical care.

These events were chosen to force parti-
cipants out of their usual belief systems,
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although from the viewpoints of the
futurist organizers they were quite likely
events.

The second day modified the results

of the San Antonio conference, largely
12 visions of court futures, and analysed
them. These scenarios were chosen as
they developed a true range of alternat-
ive court futures. The scenarios offered
participants some real choices of what
could lie ahead, positive and negative.
The San Antonio visions were as fol-
lows:5

Generic justice—a justice system that
is overburdened with inadequate
public funding and has [ow status;
Courts gone AWOL (Adjudication
Without Legitimation)—courts only
resolve criminal cases with private
mediation for the rich (suite justice)
and street justice for the poor;

High tech/super surveillance—totali-
tarian use of technological develop-
ments to control criminal and anti-
social behaviour through electronic
monitoring, genetic screening (in
employment), and genetic alteration
of prisoners and deviants;

Apartheid justice—white minority re-
fuses to share power in the face of
newly emerging black/brown/yellow
majority and white court system now
main means of sociaf control of emer-
ging pluralistic society; however,
Anglo-Saxon, ‘white law’ completely
alienated from non-white majority;
Road warrior jusitice—natural disast-
ers, severe depression, and plague
create the conditions for social col-
lapse and communities develop their
own private security systems with vigi-
lante justice prevailing;

Citizens as active consumers of jus-
tice—high degree of citizen involve-
ment in all areas of the legal process,
and local and national consumer re-
port magazines for the courts thrive as
do law-oriented consumer association
movements;

Decentralized, bottom-up justice—
neighbourhood/community-based jus-
tice with lay judges (advised by law-
trained clerks; multiple alternative
dispute resolution forums in access-
ible forums; and from the adversarial
‘let’'s sue’ society to the mediation,
‘let’s resolve’ society;
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¢ The postmodern humanistic courts
—judicial education incorporates
broader ‘ways of knowing and per-
ceiving’ the world, including the ef-
fective use of intuition and emphasis
on' the whole rather than compart-
mentalization and humanistic and
transpersonal methods used to alter
prisoners’ behaviour and perception;

® Green justice—focus on community
and environmental responsibility not
on individual property and economic
rights, and self-help focus in all as-
pects of life including solving your
own disputes (self-reliance and self-
sufficiency);

e High-tech/high efficiency justice—
extremely efficient, elimination of
clerical staff/paper flow, even with
large, diverse, complex caseload and
computer-driven jury selection; artifi-
cial intelligence relieves lawyers and
judges of routine work;

® The automated courts—virtually no
use of courtrooms or courthouses;
video and satellite hearings, jury deci-
sion making by video or cable televi-
sion (the interactive jury box), and
interrogation via interactive TV of wit-
nesses make personal appearances
rare and computer judging of normal
routine cases (eg child support, traffic
violations); and

® CGlobal justice—global  economy
breaks down national barriers of all
kinds and legal and dispute resolution
traditions of different  cultures
gradually evolve into global law;
world constitution ratified and world
government formed.

Using these futures, participants deve-
loped their own scenarios of Hawaii’s
courts and then chose a preferred sce-
nario. Participants were then asked to
design their own court system, to invent
the courts anew. In this design task, they
attempted to deconstruct the present
system; to ask: if the Judiciary dis-
appeared today, what would they invent
to replace it? To this they were given a
design checklist, presented below. Or-
ganizers wanted this available to ensure
that participants would stay within vari-
ous structural boundaries. Such check-
lists can be used for almost any institu-
tion or system.
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Presently, Hawaii is a representative
democracy with the Judiciary the third
branch of government. What are
some other forms of representation
(eg direct electronic democracy, rule
of the elders)?

Presently, the courts are structured
into appellate, trial, traffic violations
and special courts such as the family
court. What are some alternative court
structures (eg elderly or science
courts)?

The present criteria for a case to enter
the various structures include the
amount of money involved, as well as
the seriousness of injury to body and
property. What are some other criteria
(eg public impact of case)?

Judges are presently selected by a
Judicial Commission, appointed by
the Governor and approved by the
Legislature. What are some other ways
to select judges (eg election by Bar)?
The present criteria for becoming a
judge is a law degree, professional
respect, experience, citizenship and
membership in the human species.
What are some other criteria? And do
we need the present criteria?

Courts are presently funded through
the Legislature based on indirect lob-
bying and formal requests based on
needs. What are some other ways of
gaining funds (eg automatic funding
based on weighted caseload)?

In general the following adjectives are
used to describe the courts: adver-
sarial, bureaucratic, precedent-ori-
ented, incremental, patriarchal, pro-
cedural, and win/lose. What would be
the adjectives others would use to
describe your design (eg matriarchal)?
The courts have been described as
having the following dimensions and
missions: (1) branch of government
—uphold the constitution; (2) sub-
system of legal system—coordinate
and promote justice among sub-sys-
tems; (3) social institution—anticipate
and respond to changing judicial
needs of the public; (4) public agency
—efficiently and economically use re-
sources; (5) dispute resolution forum-
—fairly and speedily resolve disputes
brought before the courts. Would you
keep the above dimensions and mis-
sions? What are some other dimen-

sions and missions (eg political institu-
tion—to shape public policy)?

® The present size of the courts is:
expenditures ($62 million or 2.84% of
the state budget), full-time judges
(64), and personnel (1600). What
would be the size of your preferred
court system?

® Technology is presently used for word
processing, project management,
electronic mail, and fax. What are
some other uses for technology (eg
judicial expert systems)?

® Judges and administrators are pre-
sently educated while on the job and
through special programmes. What
are some other education strategies
(eg an academy)?

® Presently, only humans, the state and
corporations have standing. What are
some other entities that could have
standing (eg cultures)?

® Presently, cases brought before the
courts are counted. What are some
other possible categories?

® Presently, attorneys (private, prosecu-
tors and public defenders) represent
cases. Who would represent cases in
your design?

® Cases are presently held in court-
houses. Where are some other sites of
dispute resolution?

From the San Antonio scenarios and
from the design checklist, participants
developed their ideal judicial system. An
analysis of the preferred scenarios, that
is, what participants desired, centred
around the following vectors:

® The Judiciary should be consumer/
public-run instead of bureaucracy or
attorney-run.

® The Judiciary should wisely make use
of advanced computer technologies.

¢ The Judiciary should be sensitive to
different cultural constructions of jus-
tice and should incorporate culturally
appropriate dispute resolution for-
ums.

® The Judiciary should encourage and
instigate public education about the
law and judicial processes so as to
make the courts more understandable
and accessible.

® The Judiciary should emphasize medi-
ation and other less adversarial forms
of dispute resolution.
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In addition, by using the data from the
second day a range of possible scenarios
was derived. These included scenarios
focused on incremental justice, prevent-
ive law, community standards, intuitive
justice and negative scenarios such as
‘loser pays all’.

The third day further focused the
process on the desirable and specific.
Participants developed a list of recom-
mendations for changes in court mis-
sions and goals, court structure, judicial
and legal education, and judicial policy
and legal culture. These exercises
coupled with the plenary session led
participants to alternative conceptions of
law, justice and court structure; they
moved individuals out of the rigid con-
fines of the present into alternative
frames of reference.

Recommendations followed the pat-
terns of the preferred scenarios. They
included changes in the following areas:

® mission (increase emphasis on pre-
trial harmony);

® judicial evaluation and selection (sab-
batical for judges);

® new programmes (ombudsman, Off-
ice of Ethics, Office of Information
and Complaint);

® judiciary structure (mandatory medi-
ation and arbitration, cultural officers
and a multi-door, multi-culture court-
house, electronic trials, and improved
information systems so as to provide
judges with feedback throughout
case;

® law school (redesign law school cur-
riculum to include ADR training and
make curricula more global, human-
istic and environmentally focused);

e legal/criminal justice system (reevalu-
ate concepts of crime and punishment
and guilt v innocence and emphasize
restitution and restoration instead of
punishment); and

® public community education (demyst-
ify the law through broad-based
public education, including adult edu-
cation, public information forums in-
volving judges and expanded teaching
of mediation in schools.

The conference scenarios and recom-
mendations now await the formation of a
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permanent Foresight Commision with
participation from Bench, Bar and com-
munity. This Commission would period-
ically advise the Chief Justice as to
desirable changes in law, court rules,
policies and structures. At one level, the
Commission will function as an advocate
of new ideas and, at another level, it is a
filter for new ideas, probably choosing
those that are politically and economic-
ally feasible to act upon. Participants at
the congress, knowing that they could
not cover everything, were relieved to
know that their ideas would not die in a
research office but that a blue-ribbon
type Commission would keep them al-
ive. Participants, in general, did not feel
their ideas would die in the Commis-
sion. Indeed, most were pleased to
attend a conference in which they were
presented with new ideas and were
asked for their own.

Unfortunately since that time, fund-
ing for the Commission has been denied
by the State Justice Institute.® In addi-
tion, the Hawaii Legislature has not
released funds for the Commission, be-
lieving that the Judiciary should intern-
ally fund this programme. Although the
Judiciary intends to pursue legislative
funding again in 1992, at present, the
future of foresight remains in limbo,
suspended between vision and bureau-
cracy.

Notwithstanding the future of the
Commission, however, the congress
succeeded for the following reasons:

® (1) it had authority from leadership,
the Chief Justice;

® (2) it gained legitimacy from a similar
national conference;

® (3) local judges, administrators, futur-
ists and attorneys were involved in the
planning process;

® (4) the conference’s epistemological
design was not based on predicting
the future but on using the future to
rethink and reshape the present so as
to create a new future;

e (5) imagination and brainstorming
were critical at the beginning of the
congress but on the last day concrete
proposals for change were articul-
ated;

® (6) futurists let others become experts
in the future instead of owning it
themselves;
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® (7) there was a mix of plenary and
small group sessions—that is, expert
input and community output; and

® (8) finally because of the concluding
community panel the conference’s
credibility was enhanced.

The area of conference design that
needs to be rethought for future efforts
was the second day. Evaluating scenarios
and using a design checklist to develop
their own scenarios was too difficult in
the case of robotic judges, for example.
In additions, during the second day
participants merely opted for a menu
approach without regard to conflicts
between choices—for example, by want-
ing humanistic courts but with too much
structure and not enough conceptual
ownership (scenarios from the national
conference were given to partici-
pants)—and the task of design, without
months of prior preparation, was too
complicated.

The most important substantive suc-
cess of the congress was that a range of
new ideas——some requiring incremental
change and some requiring system
transformation—that did not merely
duplicate or reproduce the present, en-
tered the judicial system. The most im-
portant process success of the congress
was the dialogue between participants
—the sharing of diverse visions of the
future.

Finally, the conference worked
well” because of the numerous indi-
viduals assigned to the little things
—food, seating, room temperature, time
for bathroom breaks, flowers for speak-
ers, and so on—that are ultimately the
big things. As one court planner re-
marked: scenarios and strategies are
important in designing the future byt six
months from now most will only remem-
ber whether the lunch was served too
cold or whether the microphones
worked.

This conference may not be an ap-
propriate model for professional futurist
conferences, however. Futurists may not
desire so much structure, nor would
they want to limit their grand designs
and idiosyncratic predictions to mere

policy recommendations. None the less,
a structured conference, even though it
might limit new ideas, often paradoxic-
ally allows for increased creativity and
the possibility of transformative visions
and strategies. From this point of view,
the 1991 Hawaii Judicial Foresight Con-
gress was exemplary.
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